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_________

OPINION OF THE COURT

_________

PER CURIAM

In November 2008, Michael McEachern was sentenced to 41 months in prison

after pleading guilty to uttering counterfeit securities.  He waived his right to appeal or



     McEachern reserved the right to appeal his sentence if it exceeded the statutory1

maximum or unreasonably exceeded the guideline range.  Neither situation is at issue

here.

2

otherwise challenge his conviction or sentence.   In November 2009, McEachern filed a1

motion to dismiss the charges alleging defects in the indictment.  The District Court

denied the motion, and McEachern filed a timely notice of appeal.

We agree with the District Court that McEachern’s motion is meritless.  As noted

above, McEachern waived his right to challenge his conviction.  Moreover, while

McEachern expressly disavowed 28 U.S.C. § 2255 as the basis for his motion, he did not

provide a jurisdictional basis for the District Court to act on his motion.  Furthermore, as

noted by the government, a motion challenging the institution of the prosecution must be

made before trial. See Fed. R. Crim. P. 12(b)(3)(A).

Summary action is appropriate if there is no substantial question presented in the

appeal.  See Third Circuit LAR 27.4.  For the above reasons, as well as those set forth by

the District Court, we will summarily affirm the District Court’s order.  See Third Circuit

I.O.P. 10.6. 


